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APPEAL from an order of the Grcuit Court for Brown County,

WIlliam M Atkinson, Judge. Affirmed.

JON P. WLCOX, J. This case is here on certification from
the Wsconsin Court of Appeals. Two issues have been certified for
our review The first is whether Ws. Stat. § 970.03 (1993-94)*
denies a defendant equal protection of the laws by enploying
different procedural standards for crimnal defendants charged
under single or multiple count conplaints. The defendant asserts
that the statute incorporates unequal treatnent in that sub. (7)
allows for a bind over on probable cause to believe the defendant

coomtted "a felony" in a single count conplaint whereas sub. (10)

' Al future references to Ws. Stats. will be to the 1993-94
st at ut es.
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requires a finding of probable cause as to the particular felony in
each count of a multiple count conplaint. W hold that single and
multiple count conplaints, as prescribed under §8 § 970.03(7) and
(10), enploy the sane prelimnary hearing rules and procedural
treatnent and therefore do not deny a defendant equal protection of
the | aws. Under both subsections, the State need only establish
probable cause to believe the defendant commtted a felony wth
respect to each transactionally distinct count in a conplaint.

The second issue we consider is whether the prosecutor after a
bind over may reallege in the information the sane crinme charged in
the conplaint, where the court comm ssioner has nmade a specific
finding that the State failed to establish probable cause wth
respect to that charge, but did establish probable cause to believe
the defendant commtted another felony. W hold that prosecutors,
in properly exercising their broad charging discretion under Ws.
Stat. 8§ 971.01(1), may file any charge in the information as |ong
as it is transactionally related to a count on which bind over was
or der ed.

FACTS AND PROCEDURE

On January 20, 1994, the plaintiff-respondent State of
Wsconsin (State) filed a crimnal conmplaint charging the
def endant - appel l ant Terry Akins (Akins) with one count of arned
burglary, as party to the crine, contrary to Ws. Stat. 8§ §
943.10(1) and (2)(b) and Ws. Stat. § 939.05. A prelimnary

hearing in this case was conducted on February 23, 1994, before
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Court Comm ssioner Lawence |. Gazeley. See Ws. Stat.
§ 970.03(1).?2 At the conclusion of the hearing, the court
comm ssioner agreed with Akins' argunent that probable cause to
bel i eve that he had entered the prem ses w thout perm ssion had not
been established. However, the comm ssioner did find probable
cause to believe that another felony, theft of a firearm had been
coommtted, notw thstanding the alleged permssive entry. AKkins was
bound over for trial on that basis. See § 970.03(7).° The hearing
concluded with the follow ng exchange between defense counsel and
the comm ssioner, which in part gives rise to this appeal:
Ms. Vol fe: But | would request that the Court
indicate on the record that there was not sufficient

probable cause for the specific <charge of arned

burgl ary.
The Court: | thought | did.
Ms. Wlfe: GCkay. | just wanted it clear.

The Court: But that's ny finding. But, again, |
don't think that the findings of the comm ssioner are
significant. The only finding that really counts 1is

2 Section 970.03(1) provides:

A prelimnary examnation is a hearing before a
court for the purpose of determning if there 1is
probabl e cause to believe a felony has been commtted by
t he def endant.

8 Section 970.03(7) provides:
If the court finds probable cause to believe that a

felony has been commtted by the defendant, it shall
bi nd the defendant over for trial.
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whether | find probable cause that a felony has been
coonmtted. And that's the finding. M/ view is that the
evi dence was not sufficient to establish probable cause
for the crinme alleged, but I don' t know what
significance that has. In any event the defendant is
bound over for trial.

On March 8, 1994, the State filed an information charging
Akins with arned burglary. Shortly thereafter, Akins filed a
nmotion to dismss the information, claimng that realleging the
armed burglary charge, for which there was no probable cause
established at the prelimnary hearing, was an abuse of
prosecutorial discretion. Two non-evidentiary hearings were held
on the matter, the Honorable WIlliam M Atkinson, presiding. The
circuit court filed a witten decision denying the notion to
dismss, dated July 11, 1994.

The court concluded that the prosecutor had properly exercised
his broad charging discretion in filing a charge in the information
which was within the confines of, and not wholly unrelated to, the
evidence adduced at the preliminary hearing® despite the
comm ssioner's determnation that no probable cause existed to file

the same charge during the hearing. The court relied upon our

decision in State v. Hooper, 101 Ws. 2d 517, 305 N W2d 110 (1981)

to note that once the bind over decision is nade, the only issue
remaining is whether the prosecutor has abused his discretion in
i ssuing such a charge. The circuit court referred to | anguage in

Hooper which established the controlling standard of review when a

* See State v. Richer, 174 Ws. 2d 231, 496 N.wW2d 66 (1993);
State v. Burke, 153 Ws. 2d 445, 451 N.wW2d 739 (1990).

4
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defendant challenges the precise charge, not the bind over
decision, in a single count conplaint:

However, where the challenge is not to the bindover

decision, but to the specific charge recited in the

information (as in this case), we hold that the tria

judge's reviewis only as to the question of whether the

district attorney abused his discretion in issuing a

charge not within the confines of and "wholly unrel ated"

to t he t esti nony recei ved at t he prelimnary

exam nati on
Id. at 537. (Emphasis in original.) Judge Atkinson concl uded that
the evidence presented at Akins' prelimnary hearing supported the
State's charging decision, thereby satisfying the required
st andar d.

Akins filed a petition for |eave to appeal from the non-final
order, which was granted by the court of appeals. The sole issue
raised by Akins before the appellate court was whether Ws. Stat.

> Pursuant to

8§ 970.03 denied him equal protection of the |aws.
Ws. Stat. 8 (Rule) 809.61, the court of appeals certified the case
to this court for our review
|. Equal Protection.
Aki ns chal l enges the constitutionality of Ws. Stat. 8§ 970.03
on the grounds that accused felons facing multiple count conplaints
under sub. (10) are afforded greater protection than those facing

only a single count crimnal conplaint under sub. (7). He contends

> Akins conceded that there was nothing unconstitutional about

his bind over on probable cause for theft of a firearm He notes
that after reviewng the standard as provided in Hooper, the trial
court did not err in denying the defendant's notion to dismss. The
substance of his appeal rests upon the equal protection challenge.
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that this procedural difference lacks a rational basis, and
therefore violates the equal protection clauses of the United
States and Wsconsin Constitutions.

The constitutionality of a statute presents a question of |aw
which this court considers utilizing a de novo standard of review.

State v. McManus, 152 Ws. 2d 113, 129, 447 N W2d 654 (1989).

"Legi sl ative enactnents are presuned constitutional, and this court
has stated that it "will sustain a statute against attack if there
is any reasonable basis for the exercise of l|egislative power.""

Id. (citing State v. Miehlenberg, 118 Ws. 2d 502, 506-07, 347

NW2d 914 (C. App. 1984)). The party bringing the chall enge nust
show the statute to be unconstitutional beyond a reasonabl e doubt.
Mul der v. Acne-develand Corp., 95 Ws. 2d 173, 187, 290 N W2d
276 (1980).

This court has held that the due process and equal protection
clauses of the Wsconsin constitution are the substantial
equi val ents  of their respective clauses in the federal

constitution. Reginald D. v. State, 193 Ws. 2d 299, 307, 533

N.w2d 181 (1995) (citing MMnus, 152 Ws. 2d at 130; Funk wv.
Wllin Silo & Equip., Inc., 148 Ws. 2d 59, 61 n.2, 435 N W2d 244

(1989)). Equal protection does not deny a state the power to treat
persons within its jurisdiction differently; rather, the state
retains broad discretion to create classifications so long as the

classifications have a reasonable basis. Gahamv. R chardson, 403

U S 365 371 (1971). In State ex rel. Watts v. Conbined Comm
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Services, 122 Ws. 2d 65, 362 N.W2d 104 (1985), this court stated
that "[t]he fundanental determ nation to be nade when considering a
chal l enge based upon equal protection is whether there is an
arbitrary discrimnation in the statute or its application, and
thus whether there is a rational basis which justifies a difference

inrights afforded.” Id. at 77, see also Harris v. Kelley, 70 Ws.

2d 242, 251, 234 N W2d 628 (1975); State ex rel. Mirphy v. Voss,

34 Ws. 2d 501, 510, 149 N.W2d 595 (1967).

Akins argues that the existence of divergent prelimnary
hearing rules and procedures for single and multiple count
conplaints violates the guarantees of the Equal Protection d ause.

He relies on the recent court of appeals decision in State v.
[ Scott] WIlians, 186 Ws. 2d 506, 520 N.W2d 920 (C. App. 1994),
rev'd, State v. [Scott] WIlianms, No. 93-2517-CR (S. O. Feb. 1,

1996), to support this position. |In [Scott] WIIlians, the court of

appeal s construed Ws. Stat. § 970.03(10)° and held that when a
case is comenced by the filing of a multiple count crimnal
conplaint, a defendant is entitled to dismssal of any count for
which the State does not establish probable cause as to the

"specific felony" alleged in the conplaint. [Scott] WIIlians, 186

® Section 970.03(10) provides:

In multiple count conplaints, the court shall order
dismssed any count for which it finds there is no
probable cause. The facts arising out of any count
ordered dism ssed shall not be the basis for a count in
any information filed pursuant to ch. 971. Section
970.04 shall apply to any di sm ssed count.



No. 94-1872-CR
Ws. 2d at 510. Akins clains that this interpretation is

contradictory to this court's holding in State v. Hooper, in which

Ws. Stat. 8§ 970.03(7) was construed to provide that when a case is
commenced by the filing of a crimnal conplaint alleging only a
single count, a bind over may occur upon proof of probable cause to
believe "any felony" has been commtted, and the original charge
may then be realleged in the subsequent information, subject only
to review for an abuse of discretion by the district attorney.
Hooper, 101 Ws. 2d at 537-39.

Akins therefore argues that the divergent procedural treatnent
lacks a rational basis to justify a difference in the rights
afforded to defendants charged in single as opposed to nultiple
count conpl aints. He offers the following exanple to illustrate
this point: If he had been charged with both arned burglary and
theft of a firearm in the original conplaint, then the arned
burglary charge woul d have had to be dism ssed for |ack of probable
cause and could not have been included in the infornation.
However, because he was charged only with the single count of arned
burglary, the State asserts that he can be recharged with that
count in the information, despite the commssioner's finding of no
pr obabl e cause. He concludes that this is exactly the type of
arbitrary and capricious distinction that the equal protection
cl ause was designed to prevent.

In response, the State maintains that Akins has failed to

overconme the strong presunption of constitutionality wth proof
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beyond a reasonable doubt that Ws. Stat. 8§ 970.03 violates the
equal protection clause. The State nmaintains that both sub. (7)
and sub. (10) achieve the same ultinmate purpose, to ensure that a

def endant not be bound over for trial unless and until the State
est abl i shes probabl e cause to believe he coomtted a fel ony.

The State recognizes that the prosecutor may not obtain a bind over
on only one charge and then seek to include other unrel ated charges

in the information, see R cher, 174 Ws. 2d at 244-47, but asserts

that sub. (10) sinply requires a showing of probable cause to
believe the defendant commtted "a felony" as to each one of those
factually unrelated counts in a nulti-count conplaint, before the
State can obtain a bind over on each one.

A statute violates equal protection only where it is shown
beyond a reasonable doubt that the legislature has nade an

irrational or arbitrary classification. See State v. Heft, 185

Ws. 2d 288, 298, 517 NW2d 494 (1994). Akins' claimin this case
that the legislature has abused its discretion in «creating
procedural differences in the application of Ws. Stat. 8§ 970.03(7)
and (10) is unfounded, in light of two recent decisions of this

court. See State v. [John] WIlians, No. 93-2444-CR (S. C. Feb

1, 1996) and [Scott] WIIi ans.

In [John] WIllians, the issue presented to this court was

whet her, when bind over is denied at prelimnary hearing on one of
two related felony counts in a multiple count conplaint, the

district attorney may include in the subsequent information the
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sanme charge that was dismssed or its greater-included offense

Qur analysis involved an interpretation of Ws. Stat. § 970.03 (10)
which we found to be anbiguous, and required the first sentence of
the subsection to be read as follows: "'In nultiple count
conplaints, the court shall order dismssed any count for which it
finds there is not probable cause to believe a felony has been
commtted by the defendant.' Further, this inserted |anguage is to
be interpreted in multiple count conplaints exactly as it has been

in single count conplaints.” [John] WIIlians, op. at 15. (Enphasis

in original.)

In providing a three-step analysis to be enployed at the
prelimnary exam nation, we explained the inport of this insertion
in the second procedural step: "(2) In a review of transactionally
related counts, after presentation of all of the evidence at the
prelimnary hearing, if the examning judge finds there is probable
cause to believe that a felony was conmtted, there is necessarily
probable cause as to all counts that are transactionally related
and the defendant shall be bound over on all those counts." 1d. at
16. Logically, it follows that where a transactionally distinct
count is found |acking in probable cause and therefore di sm ssed,
it may not be recharged nor may any counts arising from that sane
incident be included in a subsequent information. ld. at 12.
"This rule is conpletely consistent with existing practice and
precedent involving single count conplaints.” 1d. at 13.

Recogni zing the long line of cases providing that a district

10
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attorney may include any not wholly wunrelated charge in an

information, see Bailey v. State, 65 Ws. 2d 331, 341, 222 NW2d

871 (1974), State v. Burke, 153 Ws. 2d 445, 457, 451 N W2d 739

(1990), and R cher, 174 Ws. 2d at 253, this court clarified the

court of appeals mstaken interpretation that single and nultiple
count conplaints were to be construed in a dissimlar nmanner. See

State v. [John] WIllians, 190 Ws. 2d 1, 10, 527 N w2d 338 (C.

App. 1994). Holding to the contrary, we noted that: "[i]t is not
sound law to nmake such a distinction thereby creating an anonal ous
procedure and, in this opinion, we hope to make it clear that
single and nultiple count conplaints are to receive the sane

procedural treatnment.” [John] WIIlians, op. at 14.

In the conpanion case to [John] WIllians, we were again

presented with a question of statutory interpretation involving the
requi red showi ng of probable cause for a bind over under a nultiple

count crimnal conplaint. See [Scott] WIlianms, op. at 1. The

court of appeals had construed Ws. Stat. 8 970.03(10) to require a
showi ng of probable cause as to the specific felony alleged in each
count of the conplaint in order to obtain a bind over on that

count. [Scott] WIlians, 186 Ws. 2d at 508. W reversed, hol ding

that a proper interpretation of sub. (10) nust coincide with the
objective goals of the prelimnary hearing as previously construed

in our decisions in both Richer and Burke. W found that the

circuit court's conclusion that a judge nust only find probable

cause that "a felony" was commtted rather than the "specific

11
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felony" alleged, both preserved and furthered the "transactionally
rel ated" test pronul gated under Richer. [ Scott] WIlians, op. at

8.

W further clarified that the |anguage enployed under Ws.
Stat. 8 970.03 should be read congruously with identical wording
| ocated in other subsections within the statute, when we stated:

If these subsections are interpreted so as to be
consistent with each other, it becones apparent that
mul ti pl e-count conplaints should be treated the sane as
single <count conplaints: the state nust establish
probabl e cause that a felony occurred as to one count in
a set of transactionally related counts for there to be
a valid bind over on that set.

[ Scott] WIlians, op. at 10.

This court's recent conclusions in the WIlians' cases, that
single and multiple count crimnal conplaints are to receive the
sane procedural treatnent and utilize identical prelimnary
examnation rules, wundermnes the equal protection challenge
advanced by Akins in the present case. Crimnal defendants,
whet her charged under a single or nmultiple count conplaint, are
afforded simlar protection at this initial stage in a crimna
pr oceedi ng. "[ T he purpose of the prelimnary is served once it
has been established that there is probable cause to believe the

def endant has commtted a felony." [John] WIlians, op. at 18.

Contrary to Akins' contention, there is no disparate treatnent
being |leveled against defendants under Ws. Stat. 8§ 970.03,
regardless of the type of conplaint utilized by the prosecutor to

initiate crimnal proceedings.

12
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W therefore conclude that the current statute |acks the
arbitrary and capricious classification that is required to sustain
a challenge under the equal protection clauses of the federal and
state constitutions.
1. Prosecutor's Charging D scretion.

Next, we consider the question of whether the prosecutor may
reallege in the information the same crinme charged in the
conpl aint, where the court conm ssioner has found no probabl e cause
exi sted, but concluded that probable cause was established that the
defendant had committed another felony.’ Resolution of this
guestion requires us to interpret the relationship between Ws.
Stat. 8§ 8§ 970.03(7) and 971.01(1). Statutory interpretation
presents a question of |aw which this court decides de novo w t hout

deference to the decisions of the | ower courts. Rolo v. Goers, 174

Ws. 2d 709, 715, 497 NW2d 724 (1993). "The cardinal rule in al
statutory interpretation, as this court has often said, is to

discern the intent of the legislature.” 1d. (citing Scott v. First

State Ins. Co., 155 Ws. 2d 608, 612, 456 N.W2d 152 (1990)).

The present case involves a bind over on probable cause to
believe that Akins commtted a felony followed by the filing of an
information which contains a count which is different from the

felony for which he was bound over. The count in the information

" This issue was not raised by Akins in the lower courts.
Akins has conceded in his brief to this court that the prosecutor
properly exercised his broad charging discretion in filing the
information which included the sane count as was charged in the
conpl ai nt, even though the bind over was for another felony.

13
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is the sane count set forth in the crimnal conplaint which the
court commssioner determined |acked probable cause at the
prelimnary exam nation

In Wttke v. State ex rel. Smth, 80 Ws. 2d 332, 259 N.wW2ad

515 (1977), this court interpreted the |anguage of Ws. Stat.
8 970.03(7), and concluded that the prelimnary hearing judge may
bind a defendant over for trial on probable cause to believe he
commtted a felony even if that felony is not the sane felony as
charged in the crimnal conplaint. Id. at 351-52. The count
alleged in the crimnal conplaint was dism ssed when the State had
failed to denonstrate probable cause for the commssion of a
felony. 1d. at 337. Subsequently, the defendant was ordered to be
di scharged, and the State attenpted to reissue a second conplaint
all eging the sane count, w thout producing any new evidence. |d.
Recognizing the public interest in the finality of judicial
decisions, this court held that where the existence of probable
cause had been fully litigated, the State may only bring a second
conplaint charging the sane offense after dismssal if it has or
di scovers additional evidence. Ild. at 342; see also Ws. Stat
§ 970. 04.

W concl uded our analysis by examning the historically broad
charging discretion of the district attorney, stating:

Once it has been determned that there is probabl e cause

to believe a felony has been commtted by the defendant

and he is bound over for trial, the prosecutor is not

bound, in preparing an information, to the charges

advanced at the prelimnary exam nation. Rat her the

prosecutor may charge in the information any crine not

14
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wholly unrelated to the transactions and facts adduced
at the prelimnary examnation. Bailey v. State, 65
Ws. 2d 331, 222 NW2d 871 (1974). The purpose of the
prelimnary examnation has been satisfied once a
finding of probable cause has been nade, and the
prosecutor nmay allege additional related charges in the
information. Bailey v. State, supra, 341.

Wttke, 80 Ws. 2d at 352.

Shortly thereafter, this court, 1in Hooper, addressed the
procedure following a bind over on probable cause to believe the
defendant had commtted a felony in accord with Ws. Stat.
§ 971.01(1), which provides as foll ows:

The district attorney shall examne all facts and

circunstances connected with any prelimnary examnation

touching the commssion of any crinme if the defendant

has been bound over for trial and, subject to s.

970.03(10), shall file an information according to the

evi dence on such exam nation subscribing his or her nane

t her et o.

W interpreted 8 971.01(1) as providing district attorneys, in the
exercise of their quasi-judicial prosecutorial discretion, "the
responsibility of formulating a specific charge within the confines
of and not wholly unrelated to the transaction or facts considered
or testified to at the prelimnary examnation." Hooper, 101
Ws. 2d at 536. In holding that the count in the information at
issue was sufficiently based upon the evidence adduced at the
prelimnary hearing, this <court reiterated the analysis for
det erm ni ng whet her the prosecutor has properly exercised his broad
chargi ng di scretion

Thus, we hold that in ascertaining whether the

prosecutor abused his discretion, this court must | ook

to the record of the prelimnary examnation to

determne if the charge recited in the information was

15
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within the confines of and not wholly unrelated to the
facts and circunstances testified to at that hearing.
If the evidence adduced at the prelimnary hearing
supports the district attorney's charging decision, then
it follows that the charges recited in the information
are within the confines of and not wholly unrelated to
the testinony elicited at that exam nation

In applying this standard, however, we renain cogni zant

of the fact that a prelimnary hearing is not a full

evidentiary trial and that the purpose of a prelimnary

examnation 1is only to determne whether further

crimnal proceedings are justified. Taylor v. State, 55

Ws. 2d 168, 172-73, 197 N.W2d 805 (1972).
Hooper, 101 Ws. 2d at 539.°8

Faced with a single count crimnal conplaint in the present
case, the court conm ssioner found probable cause to believe AKins
had commtted a felony, thereby binding the defendant over for
trial. However, he then went on to state that he felt there was no
probabl e cause to support the count charged in the conplaint, arned
burglary. 1In doing so, we find that the comm ssioner exceeded his

l[imted authority at the prelimnary hearing. The comm ssioner's

8 However, we reiterate our earlier statenent in this opinion

that where a transactionally distinct count is found lacking in
probabl e cause and therefore dismssed, it nmay not be recharged nor
may any counts arising from that sane incident be included in a
subsequent i nformation. Consequently, no evidence introduced in
the prelimnary exam nation can be used to support a count charged
in an information unless that evidence itself relates to a count on
whi ch the defendant has been bound over. See also [John] WIIi ans,
op. at 12, providing a three-step analysis for prelimnary
exam nati ons:

(3) Conversely, if no probable cause is found that a
felony was commtted in conjunction wth review of
counts that are transactionally related, the exam ning
judge shall dismss all those counts and the district
attorney may not include in the information those counts
or any additional counts arising from that common
nucl eus of facts. Id. at 17.

16
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role at the prelimnary examnation, according to Ws. Stat.
8§ 970.03(1) was sinply to determ ne whether probable cause existed
to believe a felony had been conmitted by the defendant.® Upon a
finding of the required probable cause, the conm ssioner's inquiry
should have ended. See Ws. Stat. § 970.03(7). Any further
di scussion regarding whether the State had established probable
cause as to the precise felony charged in the single count
conpl aint was inappropriate and unnecessary.'® A holding to the
contrary, allowing the commssioner to also nmake a "no probable
cause" determnation after establishing probable cause to believe a

felony was commtted in a single count conplaint, woul d

°® In Burke, this court discussed the relationship between Ws.
Stat. 8 § 970.03(7) and 971.01(1) recognizing that:

Bailey holds there is no requirenent in sec. 971.01(1),
Stats., that there nust be direct evidence, nuch |ess
sufficient evidence to support a probable cause finding,
presented at the prelimnary examnation for each charge
in the information. If the legislature had intended a
probabl e cause finding for each count in an information,
sec. 971.01(1) would expressly make that requirenment, or
sec. 970.03(7), Stats., would require the circuit court
to state the specific felony it believed the defendant
probably commtted and provide only that felony could be
charged in the information

Burke, 153 Ws. 2d at 456.

10 The court conm ssioner apparently recognized the error
whi ch had been commtted upon the finding of no probable cause with
respect to the charge of armed burglary when he stated: "The only
finding that really counts is whether | found probable cause that a
felony has been commtted. And that's the finding." See al so
[John] WIllians, op. at 18 (stating that "[e]ach of the particular
felonies charged need not be proved. It is not necessary and, in
fact, is inadvisable for the court to opine as to exactly what
felony was probably commtted.") Id.

17
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unnecessarily restrict the quasi-judicial charging discretion of
the district attorney, inconsistent with precedent of this court.
The wunderlying purpose of the prelimnary examnation has
historically been to determ ne whether the defendant should be
subjected to crimnal prosecution and further deprived of his

liberty. See State v. Dunn, 121 Ws. 2d 389, 394-95, 359 N WwW2d

151 (1984); Thies v. State, 178 Ws. 98, 103, 189 N W 539 (1922).

In the present case, the evidence adduced at the prelimnary
exam nation clearly supported the determnation that probable cause
existed to believe that Akins had commtted a felony, theft of a
firearm Requiring a bind over under these facts sufficiently
satisfied the purpose of the prelimnary exam nation, namely, that
there existed a substantial basis for bringing the prosecution.
See Dunn, 121 Ws. 2d at 398.

In accordance with |ongstanding precedent of this court, the
prosecutor's charging discretion is not inhibited by the court
comm ssioner's commentary regarding a |ack of probable cause as to
the original count in the crimnal conplaint, arned burglary. The
prosecutor was able to include any count in the information as |ong
as it was transactionally related to the count on which Akins was
bound over. A review of the record indicates that the basis for

the armed burglary count arose froma common nucl eus of facts which

1 See Hooper, 101 Ws. 2d at 536 (holding that "the
prosecuting attorney is not |imted to the opinion of the
prelimnary hearing judge as to the crine or crinmes to be charged
in the information."); Bailey, 65 Ws. 2d at 341; Burke, 153
Ws. 2d at 457; Richer, 174 Ws. 2d at 253.

18
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were transactionally related, and wholly within the confines of the
testinony and circunstances presented at the hearing. The
prosecutor's exercise of discretion in charging arnmed burglary in
the information was conpletely consistent wth Ws. Stat.
§ 971.01(1), and we therefore conclude that the circuit court's
order denying the notion to dismss was appropriate under the |aw
of this state.

By the Court.—Fhe decision of the circuit court is affirnmed.
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WLLIAM A BABLITCH J. (concurring). For the reasons

stated in the concurrence to State v. John T. WIIlians (#93-2444),

| concur.
| am authorized to state that Justices Shirley S. Abrahanson

and Ann Wal sh Bradley join in this concurrence.



No. 94.1872.wab

SUPREME COURT OF W SCONSI N

Case No.: 94-1872-CR
Complete Title
of Case: State of Wsconsin,
Pl ai nti ff- Respondent,
V.
Terry AKins,

Def endant - Appel | ant .

ON CERTI FI CATI ON FROM THE COURT OF APPEALS

Opinion Filed: February 1, 1996
Submitted on Briefs: Cct ober 6, 1995
Oral Argument:

Source of APPEAL
COURT: Grcuit
COUNTY: Br own

JUDGE:W LLI AM M ATKI NSON

JUSTICES:
Concurred: BABLI TCH, J., concurs (opinion filed)
ABRAHAVBON and BRADLEY, J.J. joins
Dissented:

Not Participating:

ATTORNEYS: For the defendant-appellant there was a brief (in
the Court of Appeals & Suprene Court) by denn L. Cushing,
assi stant state public defender.

For the plaintiff-respondent the cause was submtted on the
brief of Daniel J. OBrien, assistant attorney general, wth whom
on the brief was Janmes E. Doyl e, attorney general.



